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RIGHT OF THE MASTER AND CREW OF A 
CAPTURED SHIP TO EFFECT HER RESCUE 

A merchant ship captured in war by a cruiser is commonly put in 
the hands of a prize crew and, often with her own master and crew 
aboard, directed to proceed to the nearest port of the captor available 
for adjudication as to prize or no prize. 

The cases in which the original master and crew have, during such 
transit, risen against the prize crew and, by force or fraud or both 
regained control of the ship are fairly numerous. It is proposed to 
examine the legality of such a course, and the rights derived there- 
from; also the rights in the premises of the belligerent whose possession 
is displaced. 

Bouvier lays down the rule that "Rescue differs from recapture. 
The rescuers do not by the rescue become owners of the property, as 
if it had been a new prize, but the property is restored to the original 
owners by the right of post liminium." l 

In the first place, it must be observed, that on the capture of a 

neutral vessel no title whatever is divested and none passes to the 

captor, until adjudication. In the meantime possession got by force 

may be kept by force and likewise may be displaced by force. 

If it is so displaced by the original master and crew, it is not a recapture 

but a rescue, and the original title is merely freed from the forcible 

possession of the enemy and exists unencumbered as before capture. 

As soon as the ship reaches a port in her own sovereignty, liability to 

any penalty for such rescue ceases, and if captured on a subsequent 

voyage, she cannot be condemned for the former transaction. The 

lien of the captor, as it were, is destroyed when possession ceases. No 

adjudication is necessary to restore the title of the original owner, 

which has never ceased to exist. It was encumbered by the enemy's 

possession; that being ended, the title resumes its freedom and exists 

as before capture. 

1 Bouvier' s Law Dictionary, title, "Rescue in Maritime Law." 
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The act of the master and crew in rescuing their ship is not one 
covered by their contract of service. It is beyond such agreed labors 
and responsibilities. A mariner is bound to aid in saving his ship 
from marine disaster and, therefore, he has no salvage for such service, 
which is fully rewarded by his wage. On the other hand, the rescue, 
being beyond his employment, is held good ground for salvage. Since 
neither salvage nor other reward is given by a court of justice for im- 
moral or unlawful acts, such awards of salvage are the highest evidence 
that such rescues are, so far at least as the law of the court awarding 
the salvage is concerned, neither immoral nor unlawful acts. They 
have been frequently termed, in the opinion of eminent judges — 
"highly meritorious acts." 

On a claim for salvage against an American ship taken by the 
French while bound from Philadelphia to London and rescued by her 
crew, the English court took jurisdiction because certain of the rescu- 
ing crew were British subjects and claimed salvage. Sir W. Scott 
(p. 277) says: 

For although it is meritorious to rescue by force of arms from an 
enemy, it is quite the reverse to rescue from a neutral, from whom 
the owner would have a right to claim costs and damages for an unjust 
seizure and detention. If instead of this a rescue by force is attempted, 
and the party takes the law into his own hands, it becomes a breach 
of the law of nations, which would endanger the ship and cargo if that 
attempt should be disappointed. 

He holds the French enemies to America and then holds that every 
person assisting in rescue has a lien on the thing saved. He holds the 
acts of the master and crew as to the rescue were 

no part of their general duty as seamen; they were not bound by their 
general duty as mariners to attempt a rescue; nor would they have 
been guilty of a desertion of their duty, in that capacity, if they had 
declined it. It is a meritorious act to join in such attempts; and if 
there are persons who entertain any doubts whether it ought to be so 
regarded I desire not to be considered as one of the persons who enter- 
tain any such doubts. But it is> an act perfectly voluntary, in which 
each individual is a volunteer, and is not acting as a part of the crew 
of the ship in discharge of any official duty, either ordinary or 
extraordinary. 2 

2 The Two Friends, McDougal master, 1 C. Robinson, 271. 



MASTER AND CREW OF A CAPTURED SHIP 317 

Two years later, in 1801, the same eminent judge decided the cele- 
brated case of The Beaver, Conner master. 3 This was a case of a British 
merchant ship taken with a cargo of wine, in sight of the English coast, 
by a French privateer, when all the crew, except the master and one 
boy, had been taken out. The master, seeing an opportunity, rose 
upon five Frenchmen that had been put on board and by knocking 
down the prize master and possessing himself of his pistols, the only 
fire arms on board, succeeded in driving the rest of the crew down 
below, and gained possession of the vessel. After steering some time 
toward the English coast, the ship was nearly lost in a storm. The 
master got twelve men from a British frigate, which came in sight, 
and kept possession. Finally, thinking the ship must be lost, all re- 
turned to the frigate. Later, the storm abating, the master returned 
to his ship and, with the help of a boat crew from the frigate, brought 
her to port. Sir W. Scott held this "a case of very peculiar merit on 
the part of the original salvors, the master and the boy, by whose 
distinguished gallantry the property was rescued out of the hands of 
the enemy." He says further of the master: "He is the person whose 
service must stand highest in the estimation of the court; and I do not 
recollect to have seen any case of salvage in which personal merit of 
that species presented itself more strongly for encouragement and reward. 
On this part of the case I shall decree at least the usual salvage of a sixth." 

He held the King's ship bound to give assistance as well against the 
elements as against the enemy. Further he said: "The value of the 
property saved is about £6239, — I shall give a sixth of that sum, or 
£1000 to the master and boy, in this proportion, £850 to the master 
and £150 to the boy; who, I observe, is described as his apprentice 
and rather above the condition of a common seaboy without articles." 
He allows half as much only to the King's ship and put the costs on 
the owners. The reward to the courageous master and the sturdy boy 
must gratify every reader, even yet, after one hundred and sixteen 
years have passed. 

This was a case where the tribunal was that of one of the belligerents 
and the ship rescued was of that nation, therefore of belligerent owner- 
ship. 

3 3 C. Robinson, 292; Scott's Cases Intern. L. p. 653. 
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The attorney general of the United States held a very similar doc- 
trine, as we shall see, as to an American ship, which was neutral, but 
which was captured for breach of the pacific blockade of Mexican 
ports, and, before adjudication, rescued by her master. His con- 
clusions, however, are based on the lack of power or duty on the part 
of neutrals to enforce belligerent rights which have not yet been con- 
summated so as to change the title. The case was as follows: 

The vessel, Loue,* Captain Clark, had entered the port of Matamoras 
and sailed thence for New Orleans, its port of final destination. On 
this homeward voyage the ship was captured by a French ship of a 
squadron blockading the port of Matamoras. Some days after capture, 
but before condemnation, Captain Clark rescued his ship and brought 
her safely to New Orleans. The French Government demanded that she 
be surrendered to it on account of breach of blockade and such rescue. 

The Attorney General held that if it were admitted that a breach of 
blockade had occurred and a rescue, each of which was good cause for 
condemnation, "still it is a principle equally well established and 
recognized that the offense thus incurred never travels on with the 
vessel further than the end of the return voyage. If captured or 
recaptured in any part of that voyage, she is taken in delicto, and liable 
to be condemned; but if she terminates the entire voyage in safety, 
that liability has entirely ceased; nor can the captors demand her 
condemnation, much less her delivery to them." Also that by inter- 
national law "capture transfers no property in the vessel and cargo 
to the captors" till condemnation. Therefore, whatever may be 
thought of the conduct of Captain Clark in entering the port of Mata- 
moras and the subsequent rescue, the captors have no rights of property 
in the vessel and have lost all right to cause her to be condemned. 

The opinion holds that by well settled principles of international 
law "it is made the duty of the captors to place an adequate force upon 
the captured vessel; and if from a mistaken reliance on the sufficiency 
of their force, or misplaced confidence, they fail to do so, the omission 
is at their own peril. No instance is known in which it has been re- 
garded as a ground for asking such interposition as is now sought." 

4 See "Breach of Blockade Capture Rescue," opinion of Hon. Felix Grundy, 
Attorney General, Oct. 11, 1838, 3 Opinions Atty. Genl. 377. 
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The blockade in question was a "peaceful blockade" but, in the absence 
of precedents as to such blockade, the Attorney General based his 
opinion on the principles applicable "to ordinary blockades in time of 
war." Further the Attorney General held that the executive could 
not order such property of an American subject in the possession of 
the owner surrendered to a foreign government; that if there were any 
remedy open to the captor it was by judicial and not executive action. 

The master and crew, it seems, are under no obligation to assist the 
prize crew in navigating the ship and if they refuse to assist and the 
prize crew, being inadequate, leave to the original master and crew 
the control of the ship and the latter turn her towards her own port, 
no penalty seems to attach. Thus in The Pennsylvania, M. Pherson, 
Master, 5 an American merchant ship from Trieste to Canton was 
captured by two British cruisers in the Mediterranean and three persons 
put on board. They were unable to navigate the ship, and the captain 
continued to direct her course according to the direction of the owners, 
refusing to carry her into Malta for adjudication, as required by the 
prize master. Just after passing Malta she was boarded by a third 
privateer and taken into Malta and condemned as having been rescued 
from the original captain. 

Sir W. Grant held, as to the duty of the master and crew to navi- 
gate the ship to such port as the prize master directs at the peril of 
confiscation: 

We cannot see that any such duty is imposed on the master and 
crew. They owe no service to the captors and are still to be considered 
answerable to the owners for their conduct. It is the duty as well 
as the interest of the captors to make the capture sure; if they neglect 
it from any anxiety to make other captures or thinking the force al- 
ready furnished sufficient, it is exclusively at their own peril. In 
this case the captain performs a duty he conceives he owes to the 
owners. He will not act against their interest, nor will he attempt to 
prosecute their interest by any violence on his part or that of his crew. 
Neither he nor they are bound to make resistance. The captors, 
therefore, are left to pursue their separate interests; they are unable 
to navigate the vessel and the captain resumes his command. 

The decree of condemnation was reversed and the vessel was ordered 
restored. 

5 Acton's Report, Vol. 1, p. 34, High Court of Appeals, 1809. 
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A somewhat famous case of rescue arose during our Civil War, 
involving a British ship, The Emily St. Pierre.* She was captured by 
a United States ship of war March 18, 1862. She was on a voyage 
from Calcutta with orders to make the coast of South Carolina and 
ascertain whether or not it was still blockaded. If so, she was to go 
to New Brunswick, if not to Charleston. She was taken on the high 
seas, ten or twelve miles from shore, heading for Charleston. All her 
crew were taken out except the master, cook and steward, who were 
kept on board to testify before the prize court. A prize crew of two 
officers and thirteen men were put aboard and ordered to take her to 
Philadelphia. On the way the three prisoners rose against their captors, 
secured and disarmed them, gagged and put them in irons. After a 
voyage of thirty days through rough weather they brought the ship to 
Liverpool. 

Mr. Adams, the minister of the United States, demanded of the 
British Government restitution of the ship. He denounced the rescue 
as fraudulent and an outrageous act, and he cited the decision of Lord 
Stowell in the Catherine Elizabeth 7 that such rescue, by a neutral 
master, violates the duty imposed on him by the law of nations. The 
British Government replied that it had no power to take the vessel 
out of the possession of her owner, whose rights had never been ex- 
tinguished by the sentence of a prize court. That, if the rescue had 
failed, there was no doubt that the attempt would have rendered her 
liable to condemnation. That by international law only the belligerent 
could enforce belligerent rights and by the same law neutral nations 
were prohibited from enforcing them. 

Professor Montague Bernard, to whom I owe the statement above, 8 
adds: 

This correspondence came to a somewhat abrupt conclusion, partly 
due, as it appears, to a curious discovery made at the American Lega- 
tion. It was found that a claim resembling that which the United 
States were making against Great Britain had, in the year 1800, been 
made by Great Britain against the United States, and that it had 

6 The Emily St. Pierre (1864), Dana's Wheaton, 475 Note, Scott's Cases, p. 655. 

7 Rob. V. p. 232. 

8 See An Historical Account of the Neutrality of Great Britain during the 
American Civil War, pp. 325 - 329. 
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been refused on the very grounds, which when urged by Lord Russell, 
had proved so unsatisfactory to Mr. Adams. (See p. 328.) 

Professor Bernard, in a note quotes the reply of Mr. Pickering, 
Secretary of State, of the United States, in the cases of the brigantine 
Experience, Heurt, Master; the ship, Lucy, James Conolly, Master, 
and the brigantine Fair Columbia, Edward Cary, Master, rescued from 
British captors by their masters, which refers the British Government 
to the American "tribunals of justice, which are open to hear the captors 
complaints," but holds "no precedent is recollected, nor does any 
reason occur, which should require the neutral to exert its power in 
aid of the right of the belligerent nation in such captures and 
detentions." 

The crew of a captured merchant vessel is not ordinarily to be held 
as prisoners of war. The status of 'neutrals engaged in running the 
blockade of our Southern coast during our late Civil War, after some 
errors and just complaints, was settled July 25, 1863, by a note of Presi- 
dent Lincoln to the Secretary of the Navy, as follows: 

You will not in any case detain the crew of a captured neutral 
vessel, or any other subject of a neutral Power on board such vessel, 
as prisoners of war or otherwise, except the small number necessary 
as witnesses in the prize court. 

Note: The practice here forbidden is also charged to exist, which 
if true, is disapproved and must cease. 

The President added: 

What I propose is in strict accordance with international law, 
while if it do no other good, it will contribute to sustain a considerable 
portion of the present British Ministry in their places, who, if dis- 
placed, are sure to be replaced by others more unfavorable to us. 9 

It should be remarked, en passant, that Mr. Lincoln, with all his 
great qualities, was profoundly unacquainted with international law, 
and depended for direction upon his Secretary of State, Mr. Seward. 
The latter, with all his small qualities, was equally uninformed on 
this topic and constantly neglected to seek information from the books. 
Mr. Lincoln's Secretary of the Navy, Mr. Welles, took far greater 

9 See article by this writer, Yale Law Review, Dec. 1904, p. 84. 
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pains to investigate questions arising in international law, and com- 
plained constantly of the errors of the Department of State. 

Instructions in full accord with Mr. Lincoln's directions were issued 
by the Secretary of the Navy May 16, 1864, and bona fide neutrals on 
neutral ships captured were held exempt from treatment as prisoners 
of war and entitled to immediate release. 10 

The instructions issued in 1898 by our Secretary of the Navy in 
the Spanish War when the Cuban coast was blockaded, which instruc- 
tions were prepared by our Department of State, are to like effect and 
declare: "The crews of blockade runners are not enemies and should 
be treated not as prisoners of war, but with every consideration." 

The practice in the Russo-Japanese War at Port Arthur, was the 
same, as I was assured by letter from the United States Consul at 
Yokohama, dated July 27, 1904, though this was rather a siege than a 
blockade. The Japanese Embassy, however, advises me that the 
practice was like our own as to the crews of neutral ships captured 
while carrying contraband, and Russia adopted the same rule. 

The neutral crew of a neutral ship being brought in for condemna- 
tion as a prize, cannot, therefore, be held to be prisoners of war in all 
respects. Their situation, however, is, until they can be released, 
somewhat analogous, only more favorable; therefore, we may with 
profit inquire what treatment by way of repression, or punishment for 
escape, or its attempt, prisoners of war may be lawfully subjected to. 

By the Brussels Declaration, "escaped prisoners who are retaken 
before being able to rejoin their own army, or before leaving the 
territory occupied by the army which captured them, are liable to dis- 
ciplinary punishment." 

"Prisoners, who after succeeding in escaping, are again taken 
prisoners, are not liable to punishment on account of their previous 
flight," " but Professor Bordwell (p. 241) says: 

The prisoner, however, is not justified in using violence in attempt- 
ing to escape, and if he resorts to such methods, may be punished 
under the first paragraph of the article, according to the laws, regula- 
tions and orders in force in the army of the state into whose hands he 
has fallen. 

10 Official Record U. S. & Confederate Navies, Series 1, Vol. 10, pp. 60-61. 

11 Bordwell's Law of War, p. 242. 
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The regulations adopted at The Hague, in 1899, as to the Laws of 
Land War are almost identical with those of the Brussels Declaration; 
thus, Art. VIII: 

Prisoners of war shall be subject to the laws, regulations and orders 
in force in the army of the State into whose hands they have fallen. 

Any act of insubordination warrants the adoption, as regards them, 
of such measures of severity as may be necessary. 

Escaped prisoners, recaptured before they have succeeded in re- 
gaining their army, or before quitting the territory occupied by the 
army that captured them, are liable to disciplinary punishment. 

Prisoners, who, after succeeding in escaping are again taken prisoner, 
are not liable to any punishment for the previous flight. 12 

Our own Instructions to Armies in the Field provide as follows: 

A prisoner of war who escapes, may be shot or otherwise killed in 
his flight, but neither death nor other punishment should be inflicted 
upon him simply for his attempt to escape, which the law of war does 
not consider a crime. 

Woolsey 13 says: 

Persons escaping from captivity, and retaken, or even recaptured 
in war, are not held to merit punishment, for they only obey their 
love of liberty. 

The late General George B. Davis, 14 Judge Advocate General of 
the United States Army, observes: 

A prisoner of war in attempting to escape, does not commit a crime. 
It is his duty to escape if a favorable opportunity presents itself. It 
is equally the duty of his captor to prevent his escape, and he is justified 
in resorting to any measures, not punitive in character, that will best 
secure that end. A prisoner of war may be killed in attempting to 
escape. If recaptured his confinement may be made more rigorous 
than before. 

This is also quoted by Rear Admiral Stockton, with apparent 
approval. 16 

Our own " Instructions for the Government of Armies of the United 
States in the Field" (Sub. 59) provide: 

12 See 2 Westlake's International Law, p. 64. 

15 International Law, p. 216. 

" See Davis' Elements of Int. Law, 3d ed. p. 315. 

15 Stockton's Outlines of International Law, p. 320. 
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A prisoner of war remains answerable for his crimes committed 
against the captors, army or people, committed before he was captured, 
and for which he has not been punished by his own authorities. 

This, however, does not seem applicable to offenses after capture. 

The Convention Relative to Certain Restrictions with regard to the 
Exercise of the Right of Capture in Naval War, adopted at The Hague 
in 1907, by Articles 5 and 6 clearly indicates that the officers and crew 
of an enemy ship, if of belligerent nationality, are made prisoners of 
war, if not paroled, but this does not apply to the crews of neutral 
vessels. 

The provisions of The Hague Convention as to disciplinary punish- 
ment of prisoners attempting escape are not understood to include 
death; but plots, rebellion, or riot, would bring a prisoner under the 
former part of the article and the penalty of death might be incurred 
in them. 16 

Professor Takahashi says: 17 

It is a question whether sailors of merchantmen may be prisoners 
or not. . . . Conforming to the opinion of many publicists, there is 
no objection theoretically for treating sailors of merchantmen as pris- 
oners, and practices agree in several cases. 

He says further: 

During the Russo-Japanese War, Japan was more liberal than 
Russia. Only crews of merchantmen, who formerly served in the 
navy, were treated as prisoners, and others were released. On the 
21st of February 1904, the Japanese Minister of the navy gave in- 
structions to the commander of the Sasebo naval stations that when 
Russian vessels were confiscated as rightful prizes at the prize court, 
their masters and crews may be released on parole not to serve again 
during the same war, and they may be given passage from Nagasaki 
to Shanghai if they want it, in all cases except contraband persons 
and those whom it was considered necessary to intern. 

The Minister issued rules of practice in such cases which are given, 
with a list of eight Russian ships captured and of 414 of their crews 
released. 

16 2 Westlake's International Law, 64; Bordwell's Law of War, 241-2; Her- 
shey's Essentials of International Law, p. 376. 

17 International Law Applied to Russo-Japanese War, p. 138. 
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Professor Takahashi says further: 

Japan captured Russian merchantmen, but did not destroy a single 
vessel. Contrary to this, Russians sank all Japanese merchantmen 
they saw, and few were captured. The crews on board of vessels they 
sank were treated as prisoners of war. 

He gives a list of six such vessels so treated. This was the last 
naval war before the Hague Conference of 1907. 

At page 131 Professor Takahashi also gives a table showing offenses 
and punishment of the Russian prisoners of war. There were 126 
attempts to escape by army officers and 78 by naval officers. Of these 
188 were punished by confinement to barracks, others by imprison- 
ment, open arrest or reprimand; none by death or other penalty than 
as above. 

It is almost impossible as yet to consult or collate the rulings in 
the present war, information being so largely unpublished and with- 
held. One English case may be cited, however. 

In April, 1915, Lieutenant Andler of the German Navy was placed 
on trial at Chester, England, for attempt to escape from the internment 
camp. Captain Andler and Lieutenant Leben, after escaping from the 
camp where they were interned, wandered a week in the Welsh hills, 
but were finally recognized and captured. 

Andler was placed on trial before a court of five English officers, 
and pleaded guilty. When asked if he wished to make any statements 
in mitigation of punishment he said that, according to the Hague 
Convention, he was only subject to disciplinary punishment. He 
seems to have claimed that the convention made a difference between 
disciplinary punishment and other punishment, "that it provided for 
escaped prisoners of war who were retaken merely such disciplinary 
punishment," but on the other hand that paroled prisoners recaptured, 
bearing arms against the government which had released them, for- 
feited their right to be treated as prisoners of war and might be put on 
trial before the courts. 

After some controversy and after he had been advised that any 
punishment imposed by the court would require confirmation by the 
general commanding the district, he still insisted that disciplinary 
punishment can only be inflicted by one individual, and formally 
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protested against being tried by the court. He said he could be tried 
only by his commandant or the immediate superior of the commandant. 

The court, apparently after consideration, overruled his objections. 
It considered its sentence in private. 18 

A young American officer of the French Army at home on a brief 
furlough, informs the writer that certain French aviators escaped 
from custody as prisoners of war in Germany by shooting two sen- 
tinels. The French authorities employ them elsewhere than at the 
front, fearing that, if again captured by the Germans, they might be 
put to death. 

The conclusion is reached that the master and crew of a captured 
vessel, in attempting the rescue of their ship and cargo, are guilty of 
no crime so far as the laws of their own country are concerned, or so 
far as any law of any neutral country is concerned; that the attempt, 
however, may be resisted, even to the death by the captors; that, 
not accompanied by violence, no serious penalty attaches, further 
than closer confinement; but if accompanied by violence, punishment 
may be inflicted by the captor according to his laws and regulations, 
if the prisoner does not escape beyond his jurisdiction. 

Charles Noble Gregory. 

18 London Times, April 24, 1915, quoted Stowell & Munro's International Cases, 
War and Neutrality, p. 207. 



